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Learn How to Use the Federal FOAEAA!

A.E. v. W.D., 2024 CarswellOnt 19695 (C.J.) — Harris J.

Issues: Ontario — Application of the Federal FOAEAA

This is the first case, or at least the first reported case, dealing with the souped up Family Orders and Agreements Enforcement
Assistance Act, R.S.C. 1985, c. 4 (2nd Supp) — which shall henceforth be known as the FOAEAA. The FOAEAA (specifically
the recently enacted "release of information" regulation) is meant to facilitate the disclosure of payor information to the court
for the purpose of establishing a child support order.

Here, the Applicant/Mother had brought the application for information in relation to establishing a child support order for the
parties' child. The Respondent/Father was held in default in October 20204.

The Mother filed an Affidavit setting out the reasons for her FOAEAA Application, and it was properly served on the Father's
lawyer.

The Father did not show up. Not a good start for him.

The FOAEAA is quite a powerful piece of legislation. The Mother was asking for an order authorizing a court official to make
application to the Minister of Justice (the "Minister") under s. 12 of the FOAEAA to search for and release to the official
information that can be found in federal information banks designated under s. 2 of the Release of Information for Family
Orders and Agreements Enforcement Assistance Regulations, SOR/2023-125 (the "Release Regulations"):

(a) The name and address of the Father's employer; and

(b) The information related to the Father that is set out in his Income Tax and Benefit Return, including the schedules,
other than his Social Insurance Number from 2018-2023.

The Mother served and filed the "Affidavit in support of the Application under s. 7 FOAEAA" and the draft "Order under s. 10
FOAEAA Establish or Change Support", both of which are available on the Ontario Family Law Rules Forms website: https://
ontariocourtforms.on.ca/en/family-law-rules-forms/family-orders-and-agreements-enforcement-assistance-act-foaeea-forms/

The Mother had sole custody of the child dating back to 2017. The Father had agreed to advise her when he obtained employment
— but he never did; and he had never paid any child support (save for $100). The Father had never provided any financial
disclosure.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1182569039&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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In May 2024, the Mother issued an Application claiming child support retroactive to June 2018. She also sought disclosure of
the Father's annual income tax returns and Notices of Assessment starting in 2018.

Although served, the Father did not attend the first appearance, and he did not provide any of the mandatory financial disclosure.

The Father also did not attend the Case Conference scheduled for October 25, 2024. As a result, on October 25, 2024, the Father
was noted in default and ordered:

(a) to pay interim child support of $313 a month, based on imputed minimum wage income; and

(b) to provide financial disclosure within 30 days, including his personal income tax returns and Notices of Assessment
from 2018 to 2023.

He did neither.

The Mother brought a motion asking that the CRA disclose the Father's income tax returns.

On November 15, 2023, amendments to the FOAEAA, and the Release Regulations (with certain exceptions), came into force
to permit the search of certain federal databases for the purposes of providing information about a person's whereabouts and
their income. The amendments to the FOAEAA expanded the circumstances under which a search of these federal databases
is permissible.

The FOAEAA amendments were aimed at (1) promoting the best interests of the child; (2) helping to reduce child poverty; and
(3) making Canada's family justice system more accessible and efficient [Canada Gazette, Part II, Volume 157, Number 13,
online: https://www.gazette.gc.ca/rp-pr/p2/2023/2023-06-21/html/si-tr19-eng.html].

Section 7 of the FOAEAA provides the basis for the court to establish a support provision:

Application to court

7 Any person, body or service that is seeking to have a support provision established or varied or that is entitled to have
a family provision enforced may, on application, which may be made ex parte, request that a court authorize an official
of the court to make an application under section 12.

A support provision is defined as a provision of an order for maintenance, alimony or support.

Section 8 of the FOAEAA sets out how to establish or vary a "support provision":

Contents of application — establishment or variation of support provision

8 (1) The application under section 7 in relation to the establishment or variation of a support provision must be
accompanied by

(a) an affidavit that sets out the reasons for the making of the application; and

(b) in the case of an application in relation to the variation of a support provision, a copy of the order that contains the
support provision.

And s. 10 of the FOAEAA then allows the court to authorize a court official to make an application under s. 12 of the FOAEAA
to obtain information from the Minister to establish a support provision.

The information that the court can ask to be released on a search of the Federal "information banks" [see s. 5(1) of the Release
Regulations] is really quite extensive — including the release of essentially all the income information set out in a person's
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income tax return, including the schedules, and their Notice of Assessment — and the list was supplemented in November of
2024: s. 5(1). Again — the list is really quite extensive.

Section 13 of the FOAEAA then provides that the information requested is to be provided to the court official who will give
the information to the court. Although the information is to be sealed, the court may disclose the information to "any person"
whom it considers appropriate and may make any order to protect the confidentiality of the information.

After reviewing the Mother's evidence, Justice Harris accepted that:

• the child lived primarily with the Mother;

• the Mother was looking to establish child support that accurately reflected the Father's true income;

• the Father had not voluntarily provided any financial disclosure about his income or employment; and

• the Father had not complied with court orders to disclose his income.

This was sufficient for Justice Harris to conclude that the Mother had established "sufficient reasons" to make the application
under the FOAEAA so as to establish an accurate child support order.

Her Honour then had to decide whether she should make an order under s. 10 of the FOAEAA to authorize a court official to
make an application to the Minister pursuant to s. 12. It was not hard for her Honour to accept that the sole purpose of the
application was to obtain information to establish a support provision.

There was also no reason to believe that the Mother posed any safety or security risk to the Father or that the safety and security
of any person would be jeopardized by the release of the information (as required by s. 10).

The next step was for the court to determine whether a confidentiality order — over and above that required in s. 13 of the
FOAEAA — regarding the information received from the Minister would be required. Understandably, her Honour decided to
defer that analysis until after it received and reviewed the information received from the Minister. As noted by Justice Harris, it is
not unusual for courts to vet information from third parties and to then weigh privacy concerns: C.W. v. S.C., 2024 CarswellOnt
15501 (C.J.).

As permitted by the FOAEAA, and based on the evidence before her, Justice Harris authorized a court official to make an
application to the Minister under s. 12 to search for and release to the official certain information that can be found in Federal
information banks designated under s. 2 of the Release Regulations, including:

• the name and address of the Father's employer; and

• the information set out in the Father's Income Tax and Benefit Return, including the schedules, other than his Social
Insurance Number.

Barbiero v. Pollack, 2024 CarswellOnt 19625 (C.A.) — Brown, Huscroft and Miller JJ.A.

Issues: Ontario — Dismissal for Delay

"Disputes, unlike wine, do not improve by aging. Many things happen to cause a cause and to parties in a dispute by the simple
passage of time, and almost none of them are good. Delay in settlement or disposal of conflicting claims is . . . a primary enemy
of justice and peace in the community."

— Willard Z. ("Bud") Estey, Ontario Civil Justice Review, First Report (1995), online, Ontario Ministry of the Attorney General,
quoted with approval in Louis v. Poitras, 2020 CarswellOnt 13250 (S.C.J.) at para. 48, 2020 CarswellOnt 18345 (C.A.) at para.
33.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1181942875&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1181942875&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1182563985&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2051887150&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2052593347&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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This is a case about class proceedings — delay in class proceedings to be precise. But we include it as some of the sentiments
expressed by the Ontario Court of Appeal in this case might be argued to apply to civil cases, including family cases, in general.

In Barbiero, the Court of Appeal for Ontario upheld the motion judge's dismissal of a 21-year-old certified class action for
delay. The decision considers when dismissal for delay is appropriate, what constitutes "inordinate delay", and breaks with a
previous line of appellate authority in the process.

In 2003, Barbiero, the representative plaintiff, launched a class action against Dr. Pollack on behalf of about 400 individual
claimants alleging that Dr. Pollack negligently administered silicon lip injections.

Between 2006 and 2012 — crickets — save for a request for a new Case Management Judge and attending an unsuccessful
mediation.

From the mediation to 2019 — more crickets — Barbiero's counsel took no substantive steps to advance the action. In 2022,
Dr. Pollack advised that he would be bringing a motion to dismiss the class action for delay. The dismissal motion was heard
— and granted — by the motion judge.

Barbiero appealed. The appeal was dismissed.

First, the Court of Appeal affirmed its prior decision in Langenecker v. Sauvé, 2011 CarswellOnt 14585 (C.A.), that an action
will be dismissed for delay where the delay is (i) inordinate, (ii) inexcusable, and (iii) results in a substantial risk that a fair trial
of the issues in the litigation will not be possible because of the delay, including because of prejudice to the defendant.

However, the Court of Appeal in Langenecker treated delay as giving rise to only a rebuttable presumption of prejudice. Under
Langenecker, the answer to "was there prejudice" is "well . . . it depends."

However, this panel of the Court of Appeal disagreed with the approach to (or definition of) "delay" taken by the panel in
Langenecker. In Langenecker, the Court of Appeal held that delay alone was insufficient to show prejudice. In Barbiero, the
Court of Appeal held that this approach to delay was now "out of step with the contemporary needs of the Ontario civil court
system."

The Court of Appeal was also rather critical of what it called "indifference to delay" shown by the bench and bar, noting it was
an "unhealthy characteristic of the contemporary Ontario civil justice system":

[12] Effecting a culture shift requires not only changing the entrenched culture of indifference to delay manifested by far
too many litigants and their counsel, but also identifying and changing those judge-created rules or interpretative glosses
that do not promote — and in some cases impede — the "prompt judicial resolution of legal disputes".

Furthermore, Langenecker's "tolerant attitude" toward delay was found to be out of step with a key element of the general
principle for civil litigation set out in Rule 1.04(1) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 — to secure the
"most expeditious . . . determination of every civil proceeding on its merits". A litigation culture based on Langenecker focuses
more on justifying delay than on achieving the most expeditious determination of civil proceedings.

In Barbiero, the Court of Appeal held that, to the extent that Langenecker denied that the passage of time, on its own, can
constitute sufficient prejudice to dismiss an action for delay and not simply a rebuttable presumption of prejudice, it should
not be followed.

This incarnation of the Court of Appeal recognized that the passage of time on its own — that is, delay in and of itself — is
sufficient to show prejudice supporting the dismissal of an action for delay. That is worth repeating: Delay alone constitutes
prejudice.

So what, then, constitutes "inordinate" delay?

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1182563985&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026704308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1182563985&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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The Court of Appeal agreed, without question, that the 21-year delay in the case before it was inordinate. But what of lesser
delays? The Court of Appeal had this to say about that:

[20] To be "inordinate" a delay must be unusually large or excessive. In the context of applying r. 24.01, that assumes the
existence of a benchmark that sets out the ordinary or normal amount of time that it should take a civil proceeding to move
from its initiation to its setting down for trial.

[21] Such a benchmark exists in the Rules of Civil Procedure.

[22] Rule 48.14(1)1 provides that the registrar shall dismiss an action for delay where it has not been set down for trial or
terminated by any means by the fifth anniversary of the commencement of the action. Consequently, if an action has
not been set down for trial within those five years, the action crosses the line and begins to move into the realm of
"inordinate" delay. An action that has not been set down for trial 21 years after it was started has strayed deep into the
dark wood of "inordinate" delay. [emphasis added]

The Court of Appeal then also accepted the motion judge's finding that the delay was inexcusable and that the defendant had
suffered actual prejudice.

Appeal dismissed. Action dismissed.
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