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Sir Winston Churchill's Advice for the Child Protection System
Children's Aid Society of the Niagara Region v. S.S. and T.F., 2022 CarswellOnt 1605 (S.C.J.) — Madsen J.

Justice Madsen's decision in Children's Aid Society of the Niagara Region v. S.S. and T'F. is a must-read for anyone doing
child protection work. The facts are tragic, but they are, unfortunately, the sort of facts we see far too often in child protection
matters across Canada.

The three children in this case — ages 7, 8, and 9 by the time of the trial in 2021 — were initially removed from the mother's
care in 2014 by the Children's Aid Society of Hamilton (the "Hamilton CAS"). The Court found that the children were in need
of protection, and placed them in the father's care. In 2017, the Hamilton CAS closed its file.

Between June 2017 and May 2019, the Hamilton CAS received a number of concerning reports about the children, and in May
2019, it decided to take the children to a place of safety.

After the children were taken to a place of safety, they were placed in the temporary care and custody of the Hamilton CAS,
with access to the parents in the Hamilton CAS' discretion. The case was then transferred to St. Catharines, and the Children's
Aid Society of Niagara (the "Niagara CAS") assumed carriage of the matter.

In August 2019, the Niagara CAS amended its Application to seek an Order placing all three children in extended society care,
with no access.

At trial, the Niagara CAS sought an Order for extended Society care for the three children. Shortly before the trial started,
however, the CAS agreed that the children should have some, albeit very limited, access with the parents. The father argued
that the children should be placed with him under a supervision Order, and the mother supported his position.

The trial started in October 2021, and took almost 40 days to complete. By the time the trial ended in December 2021, the
children had been in care for 7,339 days.

As the case involved First Nations children, Justice Madsen was required to consider both the provincial child protection
legislation — the Child, Youth, And Family Services Act, 2017, S.0. 2017, c. 14, Sched. 1 (the "CYFSA") — and the federal
legislation that applies when the court is dealing with a First Nations child — An Act respecting First Nations, Inuit, and Métis
children, youth and families, S.C. 2019, c. 24 (the "Federal Act").
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The Federal Act establishes minimum standards for child protection matters involving First Nations children throughout Canada,
and makes it clear that the fact of First Nation status is a key consideration for every part of the Court's analysis. As Justice
Madsen explained in her decision:

[63] The Federal Act operates as minimum standard. See section 4. Where standards under the CYFSA surpass or
exceed those in the Federal Act, the CYFSA will apply. Where standards set out in the Federal Act surpass or exceed
those in the CYFSA, the Federal Act will apply.

[64] The duality of the legislative context applies to each and every aspect of the legal framework in this case:
the applicable best interests standard; the assessment of services required and provided by the Society; the hierarchy of
placement options and the assessment of competing plans of care; and the determination regarding the children's ongoing
contact with family members. That these children are First Nations children is relevant and central to every part of
the analysis, and cannot be merely an afterthought. [emphasis in original; emphasis added]

Justice Madsen then provided a comprehensive summary of the principles that apply in child protection cases involving
indigenous children:

1. The Federal Act prioritizes placing indigenous children with their parents, family, and/or members of the same
indigenous group:

[84] It is evident in reviewing the federal provisions regarding priority of placement and the CYFSA4 provisions
regarding Orders available, together, that for indigenous children, return to family members, where otherwise
consistent with their best interests, is of utmost priority. Where that is not possible, placement with extended
family or within a First Nations family, is of substantial importance. Placement in state care through an extended
Society care Order is the placement of last resort, as it is in respect of all children. As seen above, the Federal Act
in particular places great weight on cultural continuity, and to child welfare outcomes not contributing to the
assimilation of indigenous children. [emphasis added]

2. The court must consider the efforts made by the relevant Children's Aid Society, both before and after the child is taken
into care, when assessing the risk of returning a child to a parent:

[89] As seen above, under section 101(2) of the CYFSA, the court is specifically directed to enquire into the efforts
made by the Society and other community services to assist the child and the parent. This inquiry is not limited
to the timeframe prior to the litigation, but also includes an inquiry into the Society's efforts after the removal
of the child. Careful scrutiny is required when the Society shifts its position to recommend permanent removal.
Children and Family Services for York Region v. C.(H.), 2008 CarswellOnt 7450 at 38 - 52; Frontenac CAS v. T.(C.)
2010 ONSC 3054 at 36.

[90] Courts have held that the Society's duty to provide services to a family is a fundamental issue in determining
whether or not the risk of return to the parent can be addressed or mitigated. If every available service is not
provided, or not provided in a timely manner, then the parent has not been given a reasonable opportunity to engage in
those services and the ability of the court to assess a parent's ability to benefit from services is hampered. Children's
Aid Society of Toronto v. C.(L.)., 2016 ONCIJ 432, Children's Aid Society of Toronto v. R.B., 2020 ONCJ 113 at 155.

[91] Providing services to the family includes connecting parents with external resources as may be required, whether
with respect to housing, mental health or addiction supports, parenting courses, courses or services to address intimate
partner violence, for example.

[92] Service to families must also include making necessary adjustments to access over time, where appropriate.
This can mean increasing the amount of access supervised by the Society, moving towards supervised pick up and
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drop off only, to unsupervised access with unscheduled visits by Society workers. . . . [emphasis in original; emphasis
added]

3. Even after a court determines that the only appropriate outcome for an indigenous child is extended Society care, the
Society continues to owe important obligations to that child. And, given their importance, we have repeated them in full:

[103] In cases where the court determines, on the law and the evidence, that the only appropriate outcome is extended
Society care, the obligations on the Society, in respect of First Nations children, continue.

a. First, and perhaps most importantly, section 16(3) of the Federal Act, there must be an ongoing reassessment
of whether it is appropriate to place the child with a parent or another adult member of the child's family.

b. Under section 17 of the Federal Act, so long as it is consistent with the child's best interests, the child's
attachment and emotional ties to parents and family members shall be promoted;

¢. Under section 109(2)(d) of the CYFSA, where the children are First Nations and an Order is made for
extended Society care, the Society is obligated to choose a placement with another First Nations family,
if possible;

d. Under section 112(3) of the CYFSA, where a First Nations child is placed in extended Society care, the
Society has an obligation to make all reasonable efforts to ensure that the child has a positive, secure, and
enduring relationship within a family through a plan for customary care, adoption, or a custody Order
under section 116(1);

e. Sections 3 - 6 of Ontario Regulation 156/18 sets out specific requirements on child protection agencies for
servicing of the child, including offering culturally appropriate services. Service providers must take into
account the child's culture, heritage, connection to community and the concept of extended family. Section
6 in particular sets out requirements for First Nations, Inuit, or Métis children.

f. Section 186 of the CYFSA also provides that the Society may not place the children for adoption with
another person until 60 days have elapsed from notice to the band and, if the band submits a Plan of Care
for the children, until the Society has considered that plan. This means that even if extended Society care is
granted, the band would have the opportunity to participate, if one is identified; and,

g. Section 187 of the CYFSA provides that the Society must consider the importance of developing or
maintaining the children's connection to their band or First Nation and shall consider the benefits of an
openness agreement in respect of the children and a member of the band or First Nation, or of an openness
Order. [emphasis in original; emphasis added]

After summarizing the applicable legal principles, and carefully reviewing the voluminous evidence (after 40 days of trial),
Justice Madsen made four key findings.

First, she found that the Niagara CAS had failed both the parents and the children in this case by not providing adequate services
to support the family:

[115] As set out in the introduction, I have concerns about the engagement of the Niagara Society with this family over the
life of its involvement. In my view, the involvement proceeded with insufficient recognition that this is an indigenous
family, and with limited commitment by workers to rolling up their sleeves to see how they could help build on both
parents' strengths with a goal of a family-based plan for the children. It is difficult not to conclude that after the child
protection application was amended to seek extended Society care, the assumption was made that that is how it would go,
and the work of actively supporting the family simply never got off the ground. The mother's counsel alleged tunnel
vision on the part of the Society led to a failure to engage meaningfully with the parents. That, on the evidence, is
a fair characterization. [emphasis added]
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Second, despite the failure to provide adequate services to the family, and although Justice Madsen accepted that the children
wanted to live with the father, her Honour ultimately concluded that it would not be safe or appropriate to place the children in
the father's care. While both parents had various strengths, the father had not taken any steps to address the protection concerns
that resulted in the children being removed from his care in the first place. As a result, found Justice Madsen, "[t]he children
would be no safer upon a return to his care than when removed."

Third, Justice Madsen accepted evidence from three experts about: (a) adoption and "whether ongoing contact with birth family
members impairs adoption"; (b) "grief, loss, and attachment formation for children involved in the child welfare system, focusing
on the effect, generally speaking, of ongoing contact"; and (c) indigenous child welfare. Based on this expert evidence, Justice
Madsen made a number of findings that we suspect will be regularly repeated in future child protection cases, including the
following:

[211] . . . f. Contact or openness with birth family should be treated as a need that children have — similar to
a medical need, for example. It is about then finding the right family to meet the needs of the children, including the
openness needs. At the same time, all of the children's needs must be considered, and for some children, there are needs
that could be a higher priority than openness.

g. Access does not necessarily narrow the pool of adoptive families per se, although it could, like other needs, limit
or change the pool. This could also be true of other needs, such as certain cultural, medical, or special needs. Access or
extensive openness might exclude some families from being a match. On the other hand, the lack of access or openness
could be a concern to other families, who may worry about grief, loss, and how to manage issues related to children's
identity, for example.

[215] ... a. Inevitably, children in the child welfare system experience grief and loss, and this is an important lens
through which to understand children's experiences and behaviours.

c. Even where children have insecure attachment to a caregiver from whom they have been removed, or by whom
they have been treated poorly, maintaining contact is generally important for children's mental health and well-
being. Cutting off contact is rarely the answer — the priority should be to keep the connection and help the parent bring
the best of themselves to their child.

[217] a. Indigenous children's relationships with their parents are sacred. In general, maintaining those relationships,
even in the context of extended Society care, will be central to supporting children's mental health. However, "each
case has its own story", and what the contact should look like for any given family will depend on all of the circumstances
in the case.

d. The goal should be to wrap children in a collection of adults who love them, rather than taking a mine/yours approach.
[emphasis in original; emphasis added]

Finally, Justice Madsen found that not only would ongoing access be in the children's best interests, but it was something that
these particular children actually needed, both for cultural reasons (as the mother was their main link to their indigenous identity
and community), and because the evidence overwhelmingly established that access had been positive and beneficial for them.
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Respectfully, child protection agencies across Canada must give this decision careful thought and serious consideration. The
work these agencies undertake is complicated, emotional and challenging, especially in the face of strangling budgetary
constraints. But the serious problems seemingly endemic to the child welfare system that Justice Madsen identified in her
decision are not just going to go away on their own. And the first step to fixing a problem is recognizing that a problem actually
exists. As Winston Churchill eloquently put it, "those that fail to learn from history are doomed to repeat it."

It's Not Every Day the Court of Appeal Grants a Divorce
Gill v. Benipal, 2022 CarswellBC 279 (C.A.) — Frankel, Fenlon and DeWitt-Van Oosten JJ.A.

Mr. Gill and Ms. Benipal were married for a very short time. They married in India in 2016, and separated in mid-2017 —
seemingly a match made elsewhere than heaven (well, actually, Mr. Gill's efforts to sponsor Ms. Benipal to immigrate to Canada
were unsuccessful). There were no children.

In October of 2020, Mr. Gill filed a claim for divorce, noting that the parties had been living separate and apart since March 2019.
Ms. Benipal responded to the action, and opposed the divorce on the basis that there remained a possibility of reconciliation.

In April 2021, Ms. Benipal filed a counterclaim seeking a division of property and spousal support.

As if it were not sufficiently clear, Mr. Gill swore in an affidavit that he wanted to remarry, and that there was no chance of
reconciliation. He also swore that a divorce would not prejudice Ms. Benipal's property and support claims.

Ms. Benipal responded, swearing that: (a) Mr. Gill operated a business and was hiding income; (b) she lived with her parents
who helped her with day-to-day expenses; (c) she needed support to be able to enroll in college; (d) it would be difficult for a
divorced woman to remarry in India; and (e) a divorce would prejudice her claims. She also suggested that she had sued Mr.
Gill and his father in India.

So the stage was set. Mr. Gill wanted a divorce. He wanted to remarry and get on with his life and the financial issues were a
separate matter. Ms. Benipal did not want a divorce. She argued that Mr. Gill would have no incentive to deal with the financial
issues once the divorce was granted.

None of the classic bars to divorce — the "three C's" — collusion, connivance or condonation [s.11(1) of the Divorce Act] were
present. Nor was the fourth "C" — reasonable child support [s.11(1)(b) of the Divorce Act] — an issue. (When is the last time
a court did not grant a divorce on the basis of "connivance"?)

As a result, the trial judge stated the issue before her was whether she should exercise discretion to decline the divorce order
based on the risk of prejudice alleged by Ms. Benipal, and whether that alleged risk of prejudice is outweighed by the reasons
given by Mr. Gill.

In declining to grant a divorce, the trial judge said:

[17] The issue before me then is whether I should exercise my discretion to decline to make a divorce order based on
the risk of prejudice alleged by Ms. Benipal and whether that alleged risk of prejudice is outweighed by the reasons
given by Mr. Gill.

[18] The potential risk of prejudice stressed by Ms. Benipal is that she is in India currently, it is difficult to provide
instructions to counsel given that fact, that Mr. Gill has provided what she says is alleged inadequate financial disclosure
at this time, that he will not have any incentive to deal with the financial issues arising in the counterclaim, and that
ordering the divorce will increase her legal costs to get disclosure. I further note that there was no evidence before me of
the consequences upon Ms. Benipal in her claim brought in India should I order the divorce in Canada.
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[19] In response, the prejudice alleged by Mr. Gill is that he wants to remarry and to move on with his life. However, 1
note he has not advised in his affidavit of a specific individual he wants to marry, nor of an upcoming date of the proposed
marriage.

[20] In all of the circumstances, I find that there is a potential risk of prejudice to Ms. Benipal if I order a divorce
at this premature time arising out of the following:

a) her residence in India, the current pandemic restrictions, and her difficulty in instructing counsel;

b) Mr. Gill's stated position in the response to counterclaim that she is not entitled to either spousal support nor a
division of family property;

¢) her counsel's expressed concerns as to the insufficiency of Mr. Gill's financial disclosure . . . ; and
d) Mr. Gill's unavailability as of today for an examination for discovery.

[21] At this time, I do not find that Mr. Gill's evidence that he wishes to get remarried and move on with his life is compelling
evidence that is sufficient to cause me to exercise my discretion to order the divorce he seeks at this time given the risk
of potential prejudice to Ms. Benipal. As I have already noted, there is no evidence of an impending marriage, rather a
hope of marrying someone at some unknown future date. This is insufficient evidence to outweigh the risk of prejudice
to Ms. Benipal at this time.

[22] Accordingly, I decline to exercise my discretion to make a divorce order at this time. I dismiss Mr. Gill's application,
and I award costs in any event of the cause to Ms. Benipal. However, Mr. Gill has leave to bring another application for
divorce 12 months from the date of this order, even if the outstanding financial matters are not resolved by the parties at
that time. [emphasis added]

Mr. Gill appealed.

As a discretionary decision, the decision below was entitled to deference on appeal. That is, the Court of Appeal had to find
a material error, a serious misapprehension of the evidence or an error of law: Jean Louis v. Jean Louis, 2020 CarswellBC
1841 (C.A)).

The Court of Appeal found such errors.

A court may grant a divorce on the application of one spouse prior to the parties settling or receiving judgment on property
and support issues if there is no substantial risk of prejudice to the other spouse: Mann v. Mann, 2013 CarswellBC 2834 (S.C.);
Kirk v. Kirk, 2007 CarswellBC 138 (S.C.); Colletta v. Colletta (1992), 42 R.F.L. (3d) 227 (Ont. C.A.); Clow v. Palmer (2009),
73 R.F.L. (6th) 65 (P.E.I. C.A.).

As the party resisting the divorce, it was up to Ms. Benipal to establish sufficient prejudice to warrant the Court refusing the
divorce: Dhillon v. Dhillon (2017),97 R.F.L. (7th) 199 (B.C. S.C.). If she was able to do so, the evidentiary and persuasive burden
would then shift to Mr. Gill to show a compelling or urgent need for the divorce so as to override the prejudice: Bakmazian
v. Iskedjian, 2015 CarswellOnt 18171 (S.C.1.).

Therefore, to begin with, the court below erred in paragraph 17 above by finding that it was incumbent on Mr. Gill to provide
reasons for granting the divorce to which he was otherwise entitled that "outweighed" the risk of prejudice "alleged" by Ms.
Benipal. That was an improper shifting of the burden. It is the party opposing the divorce (Ms. Benipal) who had to establish
that granting the order would give rise to real prejudice or risk of real prejudice before the burden shifted to Mr. Gill to show
that a divorce should be granted in any event.
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The Court of Appeal also noted that the alleged prejudice must arise from the loss of status as a spouse, and found that the court
below did not apply the correct test. The test is not that the party resisting the divorce must show a "potential risk of prejudice."
Rather, the resisting party must show actual prejudice or at least a reasonable likelihood of prejudice. And, according to the
Court of Appeal, the four factors listed in paragraph 20 of the reasons below were not capable of meeting that test.

The Court of Appeal was correct that the first listed factor — Ms. Benipal's residence in India, the current pandemic restrictions,
and her difficulty in instructing counsel — would not be impacted by the granting of a divorce. There was no evidence that
any difficulties she may face in advancing her financial claims from out of the country would be exacerbated by a divorce. Nor
would a divorce impact her ability to instruct counsel.

The final three factors the judge referred to related to the fact that Mr. Gill disputed Ms. Benipal's property and support claims
and that, once divorced, Mr. Gill would not be cooperative in dealing with those claims. That is, it was clear that the court below
declined to grant a divorce to "incentivize" Mr. Gill to deal with those claims. This, stated the Court of Appeal, was an error in
principle, based on Johnson v. Johnson (1991), 32 R.F.L. (3d) 349 (B.C. C.A)).

In Johnson, the wife opposed a divorce solely on the basis that it would be unjust to grant a divorce without, at the same time,
determining the property and financial issues between the parties. The wife suggested that the husband had failed to provide
financial information. The court granted the divorce and the wife appealed.

In dismissing the appeal, the Court of Appeal said:

[6] . . . these complaints are matters to be addressed in the trial Court or at the trial which deals with those issues. Neither
is a ground for refusing a divorce order when the grounds for such an order exist and are conceded to exist . . .

[7] There is another passage in Daley v. Daley [1989 CarswellBC 1207 (S.C.)] which, in my opinion, is apt to the
circumstances here. It is this:

The granting of a divorce, properly before the Court, should not be withheld as a means by the Court to force either
party to enter into a settlement of other issues in the proceedings. The Court, at this stage of the proceedings, in any
event, is not in a position to decide whether a party's refusal or tardiness to settle a claim results solely from his or
her intransigence, from an over abundance of caution, or from some valid reason for so acting.

Here, we do not entirely agree. It is one thing to suggest that a divorce should not be denied solely to "force" a party to settle
financial issues. It is quite another to suggest that a divorce can never be denied when one party is refusing to make proper
financial disclosure. Now, we are not saying that Mr. Gill was not making financial disclosure. But the Court of Appeal perhaps
too quickly dismissed the idea that withholding a divorce can be a legitimate way of "encouraging" an intransigent party to
make that disclosure. See for example: Hicks v. Gazley (2020), 48 R.F.L. (8th) 439 (Alta. Q.B.) (where the Court found that lack
of incentive to cooperate after divorce is a legitimate consideration); Nicolaides v. Nicolaides (2007), 48 R.F.L. (6th) 78 (Ont.
S.C.J.) (where the Court suggested a divorce will not be allowed absent financial disclosure); and Mullin v. Sherlock (2015),
73 R.E.L. (7th) 373 (Ont. S.C.J.) (where the Court opined it was a legitimate exercise of discretion to delay a divorce pending
resolution of disclosure issues).

In any case, here, the Court of Appeal found that Ms. Benipal failed to show any actual prejudice or a reasonable likelihood of
prejudice would flow from her loss of status as a spouse. Therefore, there was no principled basis on which to refuse a divorce.

Appeal allowed. Divorce granted. Law left ever-so-slightly unclear.
This One Might Make Your Head Hurt
Jones v. Davidson, 2022 CarswellBC 213 (C.A.) — Saunders, Butler and Marchand JJ.A.

Mr. Jones died on March 18, 2014. When he died, he was living with Ms. Davidson, but they were not married.
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Ms. Davidson obtained a grant of letters of administration for Mr. Jones' estate, and she swore a statutory declaration claiming
that she was Mr. Jones' common law spouse at the time of his death within the meaning of the Estates Administration Act,
R.S.B.C. 1996, c. 122 (the "Estates Administration Act").

At the time of Mr. Jones' death, s. 1 of the Estates Administration Act provided that:
"common law spouse" means either

(a) a person who is united to another person by a marriage that, although not a legal marriage, is valid by common
law, or

(b) a person who has lived and cohabited with another person in a marriage-like relationship for a period of at least
2 years immediately before the other person's death;

"spouse" includes a common law spouse; [emphasis added]

[The Estates Administration Act was repealed and replaced with the Wills, Estates and Succession Act, S.B.C. 2009, c. 13,
shortly after Mr. Jones died. But that does not matter for the purposes of our discussion, as the new Act still provides that non-
married people must be in a "marriage-like relationship" for at least two years prior to death to qualify as spouse.]

Mr. Jones' son, Eric, challenged the grant of letters of administration. While he agreed that Mr. Jones was in a common law
relationship with Ms. Davidson, he denied that they had been in a common law relationship for "at least 2 years."

The trial of this issue lasted seven days.

The trial judge reviewed the various factors that courts have considered to determine whether two people are in a marriage-
like relationship [see Molodowich v. Penttinen (1980), 17 R.E.L. (2d) 376 (Ont. Dist. Ct.); Souraya v. Kinch, 2012 CarswellBC
2530 (S.C.); Richardson Estate, Re, 2014 CarswellBC 3439 (S.C.); Connor Estate, 2017 CarswellBC 1565 (S.C.); A.J.E. v.
T.B.W., 2017 CarswellBC 2593 (S.C.); and Dey v. Blackett, 2018 CarswellBC 374 (S.C.)], and rejected Ms. Davidson's claim
that she had been in a marriage-like relationship with Mr. Jones since either the fall of 2011 or February 2012. Instead, the trial
judge found that although Mr. Jones and Ms. Davidson started a romantic relationship in February 2012, their marriage-like
relationship did not start until April 30, 2013, which was less than a year before Mr. Jones died on March 18, 2014.

As Ms. Davidson did not meet the definition of common law spouse for the purposes of the Estates Administration Act, the trial
judge revoked the grant of letters of administration to Ms. Davidson.

Ms. Davidson appealed, and argued that the trial judge had erred by failing to consider or misapprehending the evidence
regarding the nature, duration and permanence of her relationship with Mr. Jones. She also argued that the judge erred by not
considering the evidence of a caring and supportive relationship between the parties "through a modern lens." In other words,
Ms. Davidson wanted the Court of Appeal to retry her case and to reweigh the evidence. And this, the Court of Appeal could
not do.

By design, fact-based appeals are incredibly difficult. This appeal was no different. Although Ms. Davidson alleged a host of
factual errors, the Court of Appeal was not satisfied that any of them met the required standard of a palpable or overriding error
so as to warrant appellate intervention.

In dismissing the appeal, Justice Saunders also made it clear that while the lists of factors that have been set out in innumerable
cases can be useful (Molodowich v. Penttinen alone lists more than 20 potential factors), the analysis is entirely contextual, and
cannot be decided by looking at which party is able to tick off the most boxes on the list:
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[21] How to characterize a relationship between two parties at a given time is not capable of precision: Gostlin v.
Kergi, 19863 B.C.L.R. (2d) 264(C.A.); Takacs [v. Gallo, 1998 CarswellBC 546 (C.A)]. In Austin v. Goerz, 2007 BCCA
586 (B.C. C.A.), Mr. Justice Frankel explained for the court why there can be no checklist for determining the existence
of such a relationship:

[58] It is understandable that the presence or absence of any particular factor cannot be determinative of whether a
relationship is marriage-like. This is because equally there is no checklist of characteristics that will invariably
be found in all marriages. . . .

[24] The upshot of these cases, as explained in Austin and Weber [v. Leclerc, 2015 CarswellBC 3463 (C.A.)], is that the
characterization of a relationship as marriage-like is contextual. It involves the subjective intentions of the parties
and objective evidence, and the subjective intentions, where there is evidence of such, may be tested by reference to
the objective evidence. In turn, that objective evidence may address a wide assortment of characteristics or indicia for
which there is no definitive classification system to determine the ultimate characterization of the relationship. That
answer must be given by the judge, understanding the concept and fully considering the evidence. [emphasis added]

Or to paraphrase Justice Potter Stewart of the U.S. Supreme Court in Jacobellis v. Ohio (1964), 378 U.S. 184 (U.S. Ohio S.C.),
we can't necessarily conclusively define a marriage-like relationship — but we know one when we see it. To emphasize the lack
of clarity and clear definition, we need only consider what Justice Binney had to say about "cohabitation" in Hodge v. Canada
(Minister of Human Resources Development), 2004 CarswellNat 3695 (S.C.C.) (at para. 42): two people "can cohabit even
though they do not live under the same roof and, conversely, they may not be cohabiting in the relevant sense even if they are
living under the same roof". What seems to be clear, however, is that to "cohabit" or to "live with" someone is not synonymous
with co residence. That is, you can live together without living together. For further clarity as to the lack of clarity: see Knowles
v. Lindstrom (2014), 42 R.F.L. (7th) 77 (Ont. C.A.); Busse v. Gadd, 2009 CarswellSask 160 (Q.B.); Ingrouille v. Walz (2011),
9 R.F.L. (7th) 163 (Sask. Q.B.); Lukic v. Zaban, 2012 CarswellOnt 14165 (S.C.].); Roach v. Dutra (2010), 82 R.F.L. (6th) 42
(B.C. C.A)); Hazlewood v. Kent, [2000] O.J. No. 5263 (S.C.J.); Taub v. Cabba, 2018 CarswellOnt 5693 (S.C.J.); and Haughton
v. Corner, 2022 CarswellOnt 1465 (S.C.1.).

For a slightly different view consider Stajduhar v. Wolfe (2017), 99 R.E.L. (7th) 401 (Ont. S.C.J.[Estates List]), aff'd (2018), 10
R.F.L. (8th) 32 (Ont. C.A.), where the Ontario Court of Appeal confirmed that "living together" implies something more than
just sex and spending time together — even if doing so for a long time. That is, just being long-term romantic partners is not
sufficient. It is not just adding up days and nights spent at an address. Rather, it imports the concept of a "common abode" where
both are primarily resident, even though that place may change from time-to-time depending upon the lifestyle of the couple.
However, there ought to be a place readily identifiable as the place where both are ordinarily to be found most of the time when
they are at "home." Or see Re Henschel Estate, 2008 CarswellAlta 946 (Q.B.) and Howard v. Sandau, 2008 CarswellAlta 82
(Q.B.) where it was decided that "living together" requires cohabitation under the same roof.

So, putting it all together: you can live together without living together as long as you sometimes live together — somewhere.
Good? We're clear? In fairness, clarity here is elusive because the practical societal definition of "cohabitation" is elastic — as
is the very nature of romantic relationships. Anyone with a teenager can attest to that.

Ultimately, the court must consider the stated subjective intentions of the parties (a task made immeasurably more difficult
when one of the parties is dead) as measured against the available objective evidence. These determinations are always fact
dependent and must generally be won at trial.
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